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The 39-year-old plaintiff had his employment with the defendant terminated as a result of a corporate 

restructuring. He commenced an action and moved for summary judgment. The defendant filed no 

material and did not cross-examine the plaintiff. The defendant argued that the motion for summary 
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judgment was premature because all of the facts were not available. It was argued that the plaintiff 

should have waited until discovery. 

Held: 

The motion was granted. 

Rule 20.01(1) did not require a plaintiff to wait until after discovery. The facts which the defendant 

argued were not available and were not relevant or necessary in order to find for the plaintiff. The 

defendant had underestimated both the plaintiff's material and the provisions of r. 20.04(1). The 

defendant was required to show that there was a genuine issue for trial. There was no such material, 

not even on the mitigation issue. 
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Motion by plaintiff for summary judgment in wrongful dismissalaction. 

D. Lane J.: 

1      This is a plaintiff's motion for summary judgment in a wrongful dismissal action. The plaintiff has 

filed an affidavit with numerous exhibits. The defendant has filed no material and did not cross-

examine the plaintiff. Although mental distress was alleged in the statement of claim, and 

aggravated and punitive damages claimed, all have been dropped for the purpose of this motion. 

2      The plaintiff's affidavit discloses that he is 39 years old and was hired by the defendant as from 

September 11, 1989, as a Buyer, a position he held until June 8, 1994, when he was terminated due 

to a company restructuring. He earned an annual salary of $37,882 payable biweekly. He also was 
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entitled to two weeks' vacation annually and a package of benefits. Apart from the vacation there is 

no evidence as to the cost of the benefits to the employer. He says that he has actively sought 

alternative employment but without success. He exhibits a long list of potential employers to whom 

he has applied. These include not only employers requiring Buyers, but also a variety of other 

positions for which his qualifications might fit him. Apart from 16 days of casual employment in 

October 1994, he has earned no employment income since his termination up to his affidavit of 

January 16, 1995. His affidavit indicates that he received some money from the defendant, but does 

not say how much. The defendant's pleading claims that the plaintiff was paid for four weeks after 

termination, but the separation form in the material shows a final pay period ending date of July 15, 

1994, two days over five weeks. However, the pay period is two weeks and the form is not 

inconsistent with the defendant's pleading since a four week period after June 8 would end in the two 

weeks ending July 15. It therefore seems fair to accept the defendant's four week plea as correct. 

3      In Bardal v. Globe & Mail (The) (1960), 24 D.L.R. (2d) 140 (Ont. H.C.) at p. 143, McRuer 

C.J.H.C. said:  

The reasonableness of the notice must be decided with reference to each particular case, having 

regard to the character of the employment, the length of service of the servant, the age of the 

servant and the availability of similar employment, having regard to the experience, training and 

qualifications of the servant. 

4      Each of these criteria is addressed in the plaintiff's material. In addition to the facts already set 

out, the exhibits to his affidavit show that as well as being a buyer of five years' experience, he has 

production planner and expeditor experience for 10 years. As a buyer with the defendant he 

supervised a production control department of four and did all purchasing for a division of 100 

people. He negotiated supply contracts including computers and software. 

5      The contract was one of indefinite hiring and so terminable upon reasonable notice. With the 

ancillary claims dropped, as already noted, the remaining issue for proof by the plaintiff is the length 

of reasonable notice. Based on the facts set out above, he asks for six months' pay in lieu of notice. 

6      The defendant says that this motion is premature. All the facts are not available. The plaintiff 

should have waited until after discovery. The rules do not so provide. Summary judgment is 

expressly available to a plaintiff, "... after the defendant has delivered a statement of defence ...": r. 

20.01(1). 

7      The defendant's counsel in argument listed a series of facts that would have a bearing on the 

length of notice and which, he said, we did not have. They were: 

1. The personal and employment history of the plaintiff. There is information on this as I have 

already set out above. If the defendant believed that it was in its interest to get more such data into 

the record, or challenge the plaintiff's version, it should have cross-examined. 
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2. Whether the plaintiff was lured to the defendant's employ. There is no such allegation and it is a 

matter on which the plaintiff bears the burden. It is safe to assume that it did not happen. 

3. The reasons for termination. Irrelevant as no cause is pleaded, but both the statement of defence 

and the separation form prepared by the defendant's staff say the reason was re-structuring. 

4. Whether there were any warnings to the plaintiff. Irrelevant since no cause is pleaded nor is there 

any plea that the plaintiff was given notice earlier than June 8; on the contrary, that is the date the 

defendant pleads that it "advised" the plaintiff of his termination. 

5. The process and method of termination. Irrelevant since all claims based upon these factors have 

been dropped for the purpose of this motion. 

6. Although there is material filed as to the job search, there should be more, such as a resume, and 

the geographic scope of the search and whether the plaintiff received Unemployment Insurance. 

There are at least two letters to prospective employers that provide details of the plaintiff's job history 

such as would be found in a resume. The scope of the search is quite apparent from the 32 

advertisements and 13 letters in the material. The plaintiff's job search diary in the material refers to 

his efforts to obtain U.I., but as any payments received would be repayable, it is hard to see any 

relevance in this inquiry. On any of these matters the defendant could have learned all it wanted by 

cross-examining. 

8      The defendant submitted that the plaintiff's material was so deficient that it was not necessary 

for the defendant to respond. In so submitting, the defendant has under-estimated both the plaintiff's 

material and r. 20.04(1) which expressly requires a responding party not to rest on denials, but to set 

out in evidentiary form specific facts showing that there is a genuine issue for trial. There is no such 

material, not even on the mitigation issue where the onus is on the defendant: Michaels v. Red Deer 

College, [1976] 2 S.C.R. 324, 57 D.L.R. (3d) 386 . 

9      Summary judgment is available in wrongful dismissal actions as in other actions: Walton v. 

Volpi (1994), 6 C.C.E.L. (2d) 125 (Ont. Gen. Div.) ; Leopardi v. Lawrence Avenue Group Ltd. 

(October 19, 1993), (Ont. Gen. Div.), Winkler J. [unreported], affirmed (November2, 1994), (Ont. 

C.A.) [unreported]. 

10      There are neither material facts in dispute nor significant credibility issues. There are sufficient 

facts upon which to make a finding as to what notice would have been reasonable for this plaintiff in 

June 1994. Given the relatively modest amount asked for, it is desirable to resolve the issue if 

possible without the expense and delay of a trial. 

11      A number of cases on reasonable notice were cited of which Isopo v. Kobe Fabrics Ltd. 

(1994), 5 C.C.E.L. (2d) 172 (Ont. Gen. Div.) is reasonably close on the facts. It involved a sales 

person in her mid-thirties wrongfully dismissed after four years and three months' service who was 

awarded five months' pay. Having regard to the factors enumerated in Bardal supra, I find that the 

reasonable notice period for the plaintiff would have been six months or, to fit with the biweekly pay 
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scheme, 26 weeks. He received four weeks upon ter mination but would have earned a week of 

vacation in the notice period. The net judgment should thus be 23 weeks at $728.50 or $16,755. In 

the absence of evidence as to the cost of the benefit package to the employer I can make no award 

under that head. Similarly, there is no evidence from the defendant in support of its plea of a failure 

to mitigate and there will be no deduction on that account. I should add that the evidence I do have 

from the plaintiff shows considerable persistent efforts to become re-employed. There is no evidence 

of the amount earned by the plaintiff in his casual employment in October and I make no deduction 

for it. 

12      Costs and interest should follow the event. If the parties cannot agree, I may be spoken to. 

Motion granted.  

 


